


7KH +RQRUDEOH 5REHUW +� &OHODQG� 8QLWHG 6WDWHV 'LVWULFW -XGJH IRU
WKH (DVWHUQ 'LVWULFW RI 0LFKLJDQ� VLWWLQJ E\ GHVLJQDWLRQ�

�

5(&200(1'(' )25 )8//�7(;7 38%/,&$7,21

3XUVXDQW WR 6L[WK &LUFXLW 5XOH ���

(/(&7521,& &,7$7,21� ���� )(' $SS� ����3 ��WK &LU��
)LOH 1DPH� ��D����S���

���������	����
�������	���	��

��������	
�����
��
�
�����������������

1,7(' 	7$7(6 2)�0(5,&$�
����������	

������

�

�5(' �� �(11,1*�
����������	

�������

�
�
�
�
�
��
�
�
�

�����������

���������� �!"��#$!�%�	!�!�&�'$&!�$(!���)�!
����!"�����!"��#�'$&!�$(!�����"$���!�����%��
���������*�+,-� �&�.��������'$&!�$(!�-)%/��

��/)�%0��-)#���1��2���

'�($%�%��#%��$��%0�����$���+��2��2

3�����0��3�..	��#%�	����
��
�����$�()$!�-)%/�&4
�5�5��'��'$&!�$(!�-)%/��



�����������������


������

	������� � �"� �&� -�� 6����7�� �5
���� ���6� 8
9�
	��3�.��� ����� ����%��� �"$��� ���� �������#!�
-�#�!"�#� 5�� :��()&�� '�;���:���� ��� -	�
���



2 ����������������������� �����������

�
7KLV FDVH SUHYLRXVO\ FDPH EHIRUH XV RQ WKH *RYHUQPHQW¶V DSSHDO�

$V ZLOO EH GLVFXVVHG LQ WKH IDFWXDO VHFWLRQ� WKH GLVWULFW FRXUW KDG JUDQWHG
'HIHQGDQW +HQQLQJ¶V PRWLRQ WR YDFDWH KLV VXEVWDQWLYH FRQYLFWLRQV� 2Q
DSSHDO� ZH KHOG WKDW WKH GLVWULFW FRXUW ZDV ZLWKRXW MXULVGLFWLRQ WR JUDQW WKH
PRWLRQ� 8QLWHG 6WDWHV Y� +HQQLQJ� 1R� �������� ����:/ ������� ��WK
&LU� ������
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'RQ %DNHU SOHDGHG JXLOW\ WR WKUHH FRXQWV RI PLVDSSOLFDWLRQ RI EDQN

IXQGV� DQG :DOGYRJHO SOHDGHG JXLOW\ WR RQH FRXQW RI EDQN IUDXG�

�
%LOO %DNHU SOHDGHG JXLOW\ WR WKUHH FRXQWV RI PLVDSSOLFDWLRQ RI EDQN

IXQGV�

�
7KH*RYHUQPHQW GHFLGHG QRW WR SURVHFXWH&RUQV LQ H[FKDQJH IRU KLV

FRRSHUDWLRQ�
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�
7KLV DVVHUWLRQ ZDV EDVHG ��� RQ -RVHSK 2¶/HDU\¶V SHUVRQDO RSLQLRQ

WKDW +HQQLQJ ZDV FRQFHUQHG DERXW ORVLQJ KLV MRE LI KH WULHG WR VWRS WKH
%DNHU ORDQV DQG ��� 5REHUW :DONHU¶V WULDO WHVWLPRQ\ WKDW

'LVFXVVLRQ ZDV JRLQJ RQ DIWHU RQH RI WKH ORDQ FRPPLWWHHV� DQG
>+HQQLQJ DQG :DOGYRJHO@ UHDOL]HG RQ WKH SDUWLFXODU ORDQ WKDW
ZDV PDGH� WKH DSSUDLVDO ZDV TXHVWLRQDEOH� WKRXJK QRQH RI XV
ZHUH DSSUDLVHUV� DQG WKHQ WKH\ ZRXOG TXHVWLRQ WKH IDFW WKDW WKH\
FRXOGQ¶W GR DQ\WKLQJ DERXW LW EHFDXVH 0U� >'RQ@ %DNHU KDG WKH
QHFHVVDU\ YRWHV KH ZRXOG QHHG ZLWK WKH RXWVLGH GLUHFWRUV WR SDVV
WKH ORDQ� EXW WKH\ WKHQ ZRXOG VD\ WKDW WKHUH ZDV QR RQH ORDQ
ZRUWK ORVLQJ WKHLU MRE RYHU�

������!$�&�!"�!�3$���3�?���!��%�%�$#������K)$!7�(��%$!��#�!"�
3��#%7>$#�� �#%��#("��� ;�$#!�� �)�("�&�&�� ����� !��%�� �$�&!
��%������I!�#%�%��$=�����#&�!��3$���3�?����#�3��#%7>$#���#%
�#�����#��#��#("���;�$#!��

�&� �� � <��� ��� !"�� ���#� (�  $!!������##$#/� =�!�%� !�
�����=����("����!"�&�����#&����3
�	��($����/�#!�:$?�������
�((� ��#$�%�<7��	��($����/�#!�9$��$� ��� �&��$#!��=$�>�%
��##$#/� $#�'�(� <��� ����� �&� ���!� ��� �#� $#=�&!$/�!$�#� ��
��&&$<���>��#/%�$#/&��!��$�&!���%������ ���##$#/�>�&�#�!��
!��/�!����!"��$#=�&!$/�!$�#��!�!"��!$ ����')�$#/�!"��$#!��=$�>�
��##$#/� �%��(�  �#!&�!"�!�!"��.�=��# �#!�)#%��&!��%�!�
<���% $&&$�#&�!"�!��>"�#�"��=�!�%�!�������=��!"�����#&��"�
?#�>� 3��#%7>$#�� �#%� �#("��� ;�$#!��� �&� >���� �&� !"�
������!$�&�3$���3�?���!��%�%�$#�����3��#%7>$#���#%��#("��
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!"���#("���;�$#!��!��#&�(!$�#��&�E/��<�/��$#�/��<�/���)!F��#%
)&�%�!"���"��&��E
�?#�>F��#%�E>��?#�>F�>"�#�%�&(�$<$#/�"$&
?#�>��%/�� !"�!����#&H&� �����$&��&� �=��=��)�%� !"���#("��
;�$#!���#%�3��#%7>$#��������!$�&��#%�3$���3�?��H&�!��%��$#
������!$�&�
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("�#/��"$&�&!��7�!��%�#7�?#�>��%/�����!"�����&�������$&��&�
��##$#/� ��&�� %$&()&&�%� "�>� $!� >�&� %$��$()�!� !�� ��$&�� "$&
(�#(��#&�>$!"�'�#�3�?����>"��>�&���%� $#���$#/�$#%$=$%)���
�"��.�=��# �#!��&&��!&�!"�!���##$#/�(������!�%�>$!"�'�#
3�?���<�(�)&��"��%$%�#�!�>�#!�!����&��"$&�C�<�
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8QIRUWXQDWHO\� DV ZH KHOG LQ WKH HDUOLHU DSSHDO RI WKLV RUGHU� WKH

GLVWULFW FRXUW ZDV ZLWKRXW MXULVGLFWLRQ WR KHDU WKH PRWLRQ XSRQ ZKLFK WKH
-XQH �� RUGHU ZDV SUHGLFDWHG� +HQQLQJ� ���� :/ ��������

��
7KLV KROGLQJ LV OLPLWHG WR WKH XQLTXH IDFWV RI WKLV FDVH� 2WKHU

FRXUWV KDYH KHOG WKDW UHYHUVDO LV QRW PDQGDWHG ZKHUH WKH FRXUW LV
SHUVXDGHG EH\RQG D UHDVRQDEOH GRXEW WKDW WKH MXU\ ZRXOG KDYH FRQYLFWHG
WKH GHIHQGDQW RI WKH VXEVWDQWLYH FRXQW HLWKHU DV DLGHUV DQG DEHWWRUV RU DV
SULQFLSDOV� 6HH� H�J�� 8QLWHG 6WDWHV Y� 2ODQR� �� )��G ����� ���������
��WK &LU� ������ 8QLWHG 6WDWHV Y� 0DQDULWH� �� )��G ����� ���� Q�� ��WK
&LU� ������ 8QLWHG 6WDWHV Y� &DVWDQHGD� �� )��G ����� ������� ��WK &LU�
������

:H QHHG QRW GHFLGH LI WKH FRQYLFWLRQV ZRXOG UHPDLQ XQGHU VXFK
FLUFXPVWDQFHV� EHFDXVH LQ WKLV FDVH UHDVRQDEOH GRXEW FOHDUO\ H[LVWV
ZKHWKHU WKH MXU\ ZRXOG KDYH FRQYLFWHG +HQQLQJ DV D SULQFLSDO RU DV DQ
DLGHU DQG DEHWWRU� $V LQGLFWHG LQ WKH ³)DFWXDO %DFNJURXQG´ VHFWLRQ� WKHUH
ZDV VXIILFLHQW� EXW QRW RYHUZKHOPLQJ� HYLGHQFH WR FRQYLFW +HQQLQJ RI WKH
VXEVWDQWLYH FRXQWV DV D SULQFLSDO RU DV DQ DLGHU DQG DEHWWRU� ,Q LWV -XQH ��
RUGHU� WKH GLVWULFW FRXUW IRXQG WKDW WKHUH ZDV UHDVRQDEOH GRXEW ZKHWKHU WKH
MXU\ ZRXOG KDYH FRQYLFWHG DEVHQW WKH 3LQNHUWRQ FKDUJH� ,QGHHG� WKH
GLVWULFW FRXUW FRXOG QRW HYHQ ILQG WKDW LW ZDV PRUH OLNHO\ WKDQ QRW WKDW WKH
MXU\ ZRXOG KDYH FRQYLFWHG�
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!��!"��C)�7����������������("��/��$&��$?��7�!��"�=����&)�!�%�$#
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��&&$<�7�(�#=$(!�%�"$ ��#��#�$#=��$%�/��)#%���!"���!"�#��#�
���!>����&&$<���=��$%��#�&�F���")&��$��!"��%$&!�$(!�(�)�!�"�%
(�#&$%���%�!"������������$ ��$(�!$�#&�>"�#�$!���=��&�%�!"�
(�#&�$��(7�(�#=$(!$�#��$!�>�)�%�"�=��=�(�!�%�!"��&)<&!�#!$=�
(�#=$(!$�#&�� � ��##$#/� "�&� !"�������� �&!�<�$&"�%� !"�!� "$&
&)<&!�#!$����$/"!&�>��������(!�%�<7�!"��%$&!�$(!�(�)�!H&���������
��$�$#/� !�� (�#&$%��� !"�� ����(!� ��� $!&��)/)&!� +� ��%��� �#� !"�
&)<&!�#!$=��(�$ �&�
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9"�#�!"���$�&!�!"������K)$�� �#!&�����)����2D<G����� �!�
!"$&� (�)�!�  �7� �I��($&�� $!&� %$&(��!$�#� �#%� �=��!)�#� �� C)�7
=��%$(!��#�7�>"�#�!"������������(!&�!"����$�#�&&��$#!�/�$!7����
�)<�$(����)!�!$�#����C)%$($������(��%$#/&���EL�M"��%$&(��!$�#
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7KH GLVWULFW FRXUW LQVWUXFWHG WKH MXU\ DV IROORZV�

,QVWUXFWLRQ ��� /LDELOLW\ IRU VXEVWDQWLYH RIIHQVHV FRPPLWWHG E\
RWKHUV�

&RXQWV �� � DQG � RI WKH LQGLFWPHQW DFFXVH WKH GHIHQGDQW RI
FRPPLWWLQJ WKH FULPH RI EDQN IUDXG� &RXQWV �� �� �� � DQG � RI
WKH LQGLFWPHQW DFFXVH WKH GHIHQGDQW RI FRPPLWWLQJ WKH FULPH RI
PLVDSSOLFDWLRQ RI )LUVW )HGHUDO¶V IXQGV�

7KHUH DUH WZRZD\V WKDW WKH JRYHUQPHQW FDQ SURYH WKH GHIHQGDQW
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JXLOW\ RI WKHVH FULPHV� 7KH ILUVW LV E\ FRQYLQFLQJ \RX WKDW KH
SHUVRQDOO\ FRPPLWWHG RU SDUWLFLSDWHG LQ WKH FULPH� 7KH VHFRQG
LV EDVHG RQ WKH OHJDO UXOH WKDW DOO PHPEHUV RI D FRQVSLUDF\ DUH
UHVSRQVLEOH IRU WKH DFWV FRPPLWWHG E\ WKH RWKHU PHPEHUV DV ORQJ
DV WKRVH DFWV DUH FRPPLWWHG WR KHOS DGYDQFH WKH FRQVSLUDF\ DQG
DUH ZLWKLQ WKH UHDVRQDEO\ IRUHVHHDEOH VFRSH RI WKH DJUHHPHQW�

,Q RWKHU ZRUGV� XQGHU FHUWDLQ FLUFXPVWDQFHV� WKH DFW RI RQH
FRQVSLUDWRU PD\ EH WUHDWHG DV WKH DFW RI DOO� 7KLV PHDQV WKDW DOO
WKH FRQVSLUDWRUV PD\ EH FRQYLFWHG RI D FULPH FRPPLWWHG E\ RQO\
RQH RI WKHP� HYHQ WKRXJK WKH\ GLG QRW SHUVRQDOO\ SDUWLFLSDWH LQ
WKDW FULPH KLPVHOI�

%XW IRU \RX WR ILQG WKH GHIHQGDQW JXLOW\ RI EDQN IUDXG RU
PLVDSSOLFDWLRQ RI )LUVW )HGHUDO¶V IXQGV EDVHG RQ WKLV OHJDO UXOH�
\RXPXVW EH FRQYLQFHG WKDW WKH JRYHUQPHQW KDV SURYHG HDFK DQG
HYHU\ RQH RI WKH IROORZLQJ HOHPHQWV EH\RQG D UHDVRQDEOH GRXEW�

)LUVW� WKH GHIHQGDQW ZDV D PHPEHU RI WKH FRQVSLUDF\ FKDUJHG LQ
FRXQW RQH RI WKH LQGLFWPHQW�

6HFRQG� WKDW DIWHU KH MRLQHG WKH FRQVSLUDF\ DQG ZKLOH VWLOO D
PHPEHU RI LW� RQH RU PRUH RI WKH RWKHU PHPEHUV��ZKLOH KH ZDV
VWLOO D PHPEHU RI LW� RQH RU PRUH PHPEHUV FRPPLWWHG WKH FULPH
RI EDQN IUDXG DV DOOHJHG LQ FRXQWV � WKURXJK � RU PLVDSSOLFDWLRQ
DV DOOHJHG LQ FRXQWV � WKURXJK ��

7KLUG� VXFK FULPH ZDV FRPPLWWHG WR KHOS DGYDQFH WKH
FRQVSLUDF\�

$QG IRXUWK� WKH FULPH ZDV ZLWKLQ WKH UHDVRQDEO\ IRUHVHHDEOH
VFRSH RI WKH XQODZIXO SURMHFW�

7KH FULPH PXVW KDYH EHHQ RQH WKDW WKH GHIHQGDQW FRXOG KDYH
UHDVRQDEO\ DQWLFLSDWHG DV D QHFHVVDU\ RU QDWXUDO FRQVHTXHQFH RI
WKH DJUHHPHQW� 7KLV GRHV QRW UHTXLUH SURRI WKDW WKH GHIHQGDQW
VSHFLILFDOO\ DJUHHG RU NQHZ WKDW WKH FULPH ZRXOG EH FRPPLWWHG�
7KH JRYHUQPHQW PXVW SURYH WKDW WKH FULPH ZDV ZLWKLQ WKH
UHDVRQDEOH FRQWHPSODWLRQ RI WKH SHUVRQV ZKR SDUWLFLSDWHG LQ WKH
FRQVSLUDF\� 1R GHIHQGDQW LV UHVSRQVLEOH IRU WKH DFWV RI RWKHUV
WKDW JR EH\RQG WKH IDLU VFRSH RI WKH DJUHHPHQW DV WKH GHIHQGDQW
XQGHUVWRRG LW�

,I \RX DUH FRQYLQFHG WKDW WKH JRYHUQPHQW KDV SURYHG DOO RI WKH
HOHPHQWV E\ SURRI EH\RQG D UHDVRQDEOH GRXEW� VD\ VR E\
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*RYHUQPHQW ³GHFLGHG QRW WR SUHVV*ULIILQ¶V DSSOLFDELOLW\ RQ WKLV DSSHDO�´
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KDYH D UHDVRQDEOH GRXEW DERXW DQ\ RQH RI WKHP� WKHQ WKH OHJDO
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